pointed out inter alia that these questions are not just a matter of speculation.
Among the many significant questions touched were the problem related
to:

(i) the effect of an impermissible reservation;

(ii) the question of objections to reservations;

(iii) interpretative declarations;

(iv) the effect of reservations on the entry into force of the Convention;

(v) the fate of objections to reservations in the event of State succession;

(vi) the specific objects of certain treaties or provisions; and

(vii) rival techniques of reservation.
(i) Impermissible Reservations

Apropos the effect of an impermissible reservation the question was
posed whether it (an impermissible reservation) entailed the nullity of the
expression of consent of the reserving State to be bound (by the treaty),
or only nullity concerning the reservation itslef. It was pointed out in this
regard that the case law of international human rights protection agencies
revealed that the answers to these issues had considerable effect.

(ii) Objection to Reservations to Treaties

On the matter of objection to reservations the Special Rapporteur asked
whether in formulating a reservation a State should be guided by the principle
of its (the reservation’s) compatibility with the object and purpose of the
treaty or could the State exercise its own discretion. On this question also
the debate between opposability and permissibility was obvious. The
Rapporteur asked that consideration be given to the effects of an objection
to reservation if, as Article 21 paragraph 3 of the 1969 and 1986 of the
Vienna Conventions permitted the State objecting to the reservation had

not opposed the entry into force of the treaty or between the reserving
State and itself.

(ili) Interpretative Declarations

The Special Rapporteur expressed his concern about the distinction
between reservations and interpretative declarations which States resort to
with increasing frequency and on which the Conventions are silent. He
pointed out that the conclusion to be drawn from a recent judgment is
that an “interpretative declaration” must be taken as a genuine reservation
if it is consistent with the definition accorded to the latter term in the
Conventions. On the other hand, several other judicial decisions would
testify to the fact that it is extremely difficult to make a distinction between
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«qualified interpretative declarations” and mere “interpretative declarations”.
What is more the legal effects of the latter remained unclear.

(iv) Effects of Reservations and Objections on the Entry Into Force
of a Treaty

Discussing the effects of reservations and objections on .the entry into
force of a treaty the Special Rapporteur observed t.hat this 1mpf>n§nt and
widely debated question has caused serious difficulties for deposuarles and
has not been answered in the relevant Conventions. He pomted out.that
the practice followed by the Secretary-General in his capacity as ckppsuary
had been the subject of rather harsh criticism. Attention was invited to
the opinion of the Inter-American Court of Human Rights that a treaty
entered into force in respect of a State on the date of deposit of the instrument
of ratification or accession whether or not the State had formulated a
reservation. It was stated that while this position was accepted in some
circles, others had doubted whether it was compatible with the provisions
of Article 20 paragraphs 4 and 5 of the Vienna Convention.

(v) Do Successor States ‘Inherit’ Reservations to Treaties? Reservation
Provisions of the Vienna Convention of 1978

The Special Rapporteur pointed out that the Vienna Convention of 1978
was silent on the fate of reservations in the event of State succession.
He called for consideration to be given to the question whether the successor
State inherited the objections formulated by the predecessor State and whether
it could express its own new objections.

(vi) Issues and Problems arising from the specific object and nature
and certain treaty

On turning to the problems connected with the specific object of certain
treaties or provisions the Rapporteur observed that because of their general
nature codification Conventions neglect the particular problems deriving
from the specific object and nature of certain treaties. This is particularly
true of constituent instruments of international organizations, human rights
conventions and codification treaties themselves. In his view the existing
regime of reservations and objections to reservations in these specific areas
needed consideration. If the system provided for under the 1969 Convention
was deemed unsatisfactory the ways and means of its modification would
also need to be examined. Certain other areas, such as environment and
disarmament, in his opinion, needed to be recognized as calling for special
treatment.
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Rival Techniques Formulating Reservations to Treaties

The Special Rapporteur deemed it appropriate at some stage in the
work on the topic to consider ‘rival’ techniques of reservations whereby
States parties to the same treaty could codify their respective objections
by means of additional protocols, bilateral arrangements or optional
declarations concerning the application of a particular provision.

Scope and form of the Commission’s Work on the Subject

In Chapter III of his report the Special Rapporteur dealt with the scope
and form of the Commission’s work. This part of the report constituted
the essence of what needed to be discussed at the present session and
he called upon the Commission to take a clear stand on that score at the
current session.

Scope of the future work of the Commission

On the matter of scope of the future work the Commission, in the
view of the Special Raporteur, was not on terra incognito. Much had been
written on the subject and three Conventions had been adopted-—and they
had proved their worth. The Special Rapporteur pointed out that the debate
in the Sixth Committee on the inclusion of the topic in the Commission’s
agenda had emphasized inter alia that a second look at the three Vienna
Conventions of 1969, 1978 and 1986, should be taken befcre calling into
question the work of the Commission’s predecessors and to which States
were attached. He expressed a firm conviction that what had hitherto been
achieved must be preserved, regardless of possible ambiguities. In his opinion,
the rules on reservations set forth in the Vienna Conventions on Treaties
operated fairly well. The potential abuses had not occurred and even if
States did not always respect the rules they regarded them as a useful
guide. The rules in question had now acquired customary force. The
Commission, the Special Rapperteur hoped, would not begin questioning
what had been achieved but that it would, instead, seek to determine such
new rules as may be complementary to the 1969, 1978 and 1986 rules
without throwing out the old ones which were certainly not obsolete.

Moreover, were the Commission to adopt norms incompatible with
articles 19 to 23 of the 1969 and 1986 Vienna Conventions on Law of
Treaties or even article 20 of the 1978 Vienna Convention on State
Succession, ‘States which had ratified, or would in the future ratify those
Conventions would be placed in an extremely delicate position. Some of
them, it was pointed out, would have accepted the existing rules and would
be bound by them, while others would be bound by the new rules that
would be incompatible with the rules already adopted; and yet others could
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Il even be bound by both, depending on their partners. If recourse were had

to a legal fiction it would be possible, of course, “to circumvent the situation
exemplified, almost caricatured”, by the 1994 Agreement relating to the
implementation of Part XI of the United Nations Conventipn on the La}w
of the Sea. In the case of reservations to treaties there is no need for
such an upheaval in the law. In sum, the Special Rapporteur proposed
that the existing articles of the Vienna Convention shopld be treated as
sacrosanct unless during the course of work on the topic t.he}f .proved to
be wholly impracticable. Where possible and desirable amb1gu1F1es shoul.d
be removed and an attempt made to fill any gaps, if only to avoid anarchic
developments.

Form that the work of the Commission (might take) (may be given)

Apropos the form that should be given to the Commission’s work the
Special Rapporteur said that the possibilities open to the Commission
included:

(i) the treaty approach;

(i) the drawing up of a guide on the practice of States and international
organizations; and

(iii) proposing model clauses.

(i) The treaty approach

The treaty approach, the Special Rapporteur pointed out, could take
two different forms including drafting a Convention on reservations that
would reproduce the relevant provisions of the 1969, 1978 and 1986
Vienna Conventions subject only to clarifications and completion where
necessary. The second possibility was to adopt one or three draft protocols
that would supplement, but not conflict with the existing 1969, 1978 and
1986 Conventions. The mere fact of repeating the existing rules would
in either case, preclude any likelihood of incompatibility and would not
prevent the Commissior from submitting draft articles together with
commentaries.

(ii) Drawing up of a guide on the practice of States and International
Organizations

The second option was the drawing up of a guide on the practice of
States and international organizations on the matter of reservations to treaties.
Such a guide could take the form of an article by article commentary to
Provisions on reservations in the three Vienna Conventions prepared in
the light of developments since 1969 and designed to preserve what had
been achieved, along with the requisite clarifications and additions.
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(iii) Formulation of Model Clauses

The third approach open to the Commission was to propose model
clauses into which negotiators could delve into and draw inspiration from
depending upon the purpose of a particular treaty. This approach, if adopted,
would make for flexibility and be of great use to States. Model Clauses,
in the opinion of the Special Rapporteur, offered two advantages. First,
by furnishing a variety of clauses of derogation it would counterbalance
the general trend towards precision by providing for more flexibility. Second,
there were at the present time fairly strong centrifugal tensions which were
reflected in the challenging of existing rules in certain areas. This was
particularly true of human rights and there was no certainty that the problems
which arose concerning the Human Rights Conventions could be resolved
simply by interpreting the existing rules. Model clauses for human rights
treaties would, therefore, in the opinion of the Special Rapporteur, provide
a viable solution for the future. Admittedly though it would be difficult
to draw up an exhaustive list of all the clauses relating to reservations
incorporated in the existing multilateral conventions, a catalogue of such
clauses, in the opinion of the Special Rapporteur, could be made on the
basis of a sufficiently representative sample of the various areas covered
by Conventions such as those on human rights, disarmament, international
trade etc. The drafting of model clauses could thus be a useful complement
to the Commission’s basic task.

Having thus emphasized that there are several ways of achieving the
basic objective—consolidated draft articles, a guide to practice of States
and international organizations, model clauses or a combination of these
approaches, the Special Rapporteur concluded by observing that “it is up
to the Commission in close consultation with the Sixth Committee, to
determine which are the most appropriate.”

Proposed title of the Topic

Another issue raised by the Special Rapporteur concerned the title of
the topic. In his opinion, the present title viz. “The law and practice relating
to the reservations to treaties” had an academic ring and was unsatisfactory.
It gave the impression that the law and the practice were distinct and could
be detached from each other. He proposed an accurate and “neutral” title
“Reservations to Treaties”.

Points for consideration by the Commission

In concluding his presentation to the Commission, the Special Rapporteur
sought urgent assistance and orientation from the Commission on the
following questions:
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.' 1. Did the Commission agree to change the title of the topic to

‘Reservations to Treaties?’

2. Did it agree not to challenge the rules contained in article 2 paragraph
1(d) and articles 19 and 23 of the Vienna Conventions of 1969
and 1986 and article 20 of the Vienna Convention of 1978 and
to consider them as presently formulated and to clarify and complete
them only as necessary?

3. Should the result of the Commission’s work take- the form of a
draft convention, a draft protocol(s), a guide to practice, a systematic
commentary, or something else?

4. Was the Commission in favour of drafting model clauses that could
be proposed to States for incorporation in future multilateral
conventions in keeping with the field in which those conventions
would be concluded?

The Special Rapporteur stated that while he would be grateful for any
comments and observations on the long list of issues and problems that
he had identified in the second chapter of his present report, replies to
the four questions posed by him—in particular the latter three—were
absolutely indispensable for the continuation of the work on the topic.
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IV. INTERNATIONAL LIABILITY FOR INJURIOUS
CONSEQUENCES ARISING OUT OF ACTS NOT PROHIBITED
BY INTERNATIONAL LAW

At its forty-seventh session the Commission had before it the eleventh
Report of the Special Rapporteur, Mr Julio Barboza.s The Commission
also had before it the tenth report of the Special Rapporteur which had
been introduced at the previous session® and decided to consider the two
reports together. That Report of the Special Rapporteur comprised of an
introduction and two parts addressed to the question of harm to the
environment. In the introductory section of the report the Special Rapporteur
recalled that the draft article 2 on the use of terms as provisionally adopted
by the Commission comprised of three paragraphs (a), (b) and (¢) which
defined “risk of causing significant transboundary harm”; and “State of
origin” respectively. He proposed in the present report that the designation
of the paragraphs of the article be altered and that paragraph (a) referring
to the risk of transboundary harm be renumbered as paragraph 1 and that
the existing paragraph (b) dealing with transboundary harm be redesignated.

Harm: Definition of

This restructuring of the existing provisions of article 2 was perhaps
necessary because the Special Rapporteur proposed to incorporate a definition
of the term “harm” which was proposed to be subdivided into three sections
dealing with (i) harm to person; (ii) harm to property; and (iii) harm to
the environment, i.e. the revised structure of Article 2 paragraph 3 dealing
with harm would be divided into three sub-sections dealing with the
abovementioned elements.

The definition of the term “harm” proposed by the Special Rapporteur
to be included in paragraph 3 of draft article 2 stipulates that harm means:
(a) loss of life, personal injury or impairment of the health or physical
integrity of persons; (b) Damage to property or loss of profit; and (¢) Harm
to the environment: including

(1)  The cost of reasonable measures taken or to be taken to restore
or replace destroyed or damaged natural resources or, where

reasonable, to introduce the equivalent of these resources into the
environment;

(ii) The cost of preventive measures and of any further damage caused
by such measures:

5. A/CN. 4/468.
6. A/CN. 4/459.
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- (iii) The compensation that may be granted by a judge in accordance

with the principles of equity and justice if the measures {ndlf:gted
in subparagraph (i) were impossible, unreasonable or 1nsuff1c1en;
to achieve a situation acceptably close to stafus quo ante. Suc

compensation should be used to improve the environment of the

affected region.

The Special Repporteur pointed out ip this I'egard that. i.t .is imfpﬁrtant
that the “concept of loss of earnings” l?e mc'll.lded in a deflqltlon oh z:rrr:.
The reference to loss of earnings, in his opinion, lends clarity to t ? exd.
Besides it was necessary to make a ciear dlst_mctlon between hz.lrm Lausel
individually to persons and things, even if caused by env1r0nmentt£1
degradation and harm to the envirgnment per se. In the f(?;m;r cz(t;e, t‘e
person entitled to remedial action is the person harmed, whet er directly
or indirectly (through environmental degradatlon.). In the latter 1psti1]nce.
the Special Rapporteur argued, ham} to the environment I:fr sedls ;r;r;
caused to the community where env1r.onmental values are arm; an .
a consequence the community is deprived of use and non-use of services.

It may be stated that a definition of harm to the environTent has beﬁn
included in several international instruments and .that hafm to the
environment has become punishable under the domestic laws of a nuymbe(;
of countries viz. Brazil, France, Germany, Norway, Sweden and the Unite
States of America.”

Environment, Definition of

The Special Rapporteur, Mr Julio Barboza, however rightly. observei
that there is “at present no universally accepted concept of environment
and that elements considered to be part of the environment in some
conventions are not in others. It is this lacuna in t.he. .lex lr{ta W.hICh led
him to consider the possibility of incorporating a defl.nl.t{on ot‘ envgonment
into the draft articles and to take the view that the definition of environment
will “determine the extent of harm to the environment; and that "the. broilder
the definition the greater will be the protection afforded to the object thus
defined, and vice-versa.”

A definition of the environment, in the opinion of 'the Special Rapporteur,
does not necessarily have to be scientific and until the present time the
definitions that have been tried have simply enunciated the various elements
that were considered to be part of the environment. Thus, a limited COI.]CCp[
of environment has hitherto limited harm to the environment excluswel.y
10 natural resources, such as air, soil, water, flora and fauna, and their
interactions. On the other hand, a broader concept covers landscape and

109



what are usually termed “environmental values”, Thus, it is that one speaks
of service values and non-service values. Finally, the broadest definition
of environment also embraces property forming part of the cultural heritage.
Against this backdrop, the Special Rapporteur has proposed that the following

definition of the term ‘“envirenment” be included in article 2 of the draft
articles:

“The environment includes ecosystems and natural, biotic and abiotic

resources, such as air, water, soil, fauna and flora, and the interaction
among these factors.

It would have been observed that while the Special Rapporteur has
opted for a broader definition of the concept of environment he has not
gone so far as to include a reference to monuments and other structures
of value as expression of the cultural heritage of a group of people. Mr.
Barboza explains that by excluding the reference to a kind of “cultural
environment” he does not “mean to detract from this value by suggesting
that such structures should not be included in the concept of “environment”
for the purposes of compensation”. However, for purposes of definition
of the term environment’ a reference to cultural heritage needs to be excluded
because of the risk of broadening the concept of environment indefinitely
by introducing disparate concepts. Mr. Barboza’s effort is to seek a “definition
which contains a unitary criterion, such as the national environment” and
besides such structures, monuments etc. are already protected through the
application of traditional concept of damage obviating the need to include
them in the definition of environment. Nor does the Special Rapporteur
favour the inclusion of the characteristic aspects of the landscape and damage
to human health in the definition of environment.

Entitlement for Remedial Action for Harm to the Environment

Having dealt with the elements of the environment the Special Rapporteur
turned to the question of what was meant by harm to the environment.
In his opinion, harm to the environment per se is a change in the environment
which causes people loss, inconvenience, or distress and it is this injury
to people which the law protects against in the form of compensation.
In any case harm to the environment per se would injure a collective subject
such as a community which would be represented by a State. Mr. Barboza
observes that under international law, a State whose environment is damaged
is also the party most likely to have the right to take legal action to obtain
compensation, and this right may also be granted to non-governmental welfare

organizations. He accordingly proposed the following definition on
“Entitlement to remedial action for harm to the Environment” to be included
as paragraph 5 of article 2.
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the Special Rapporteur on the evaluati

«The affected State or the bodies 1L EE2ETE =~ . --; ridal damage.”
hall have the right of sanction for reparation of environm : :
- on the eleventh report the views ol
on and restoration of damaged n.atu.ra
e Commission
esources were generally endorsed.fOpq mer?b;:; m(if 1t: i s e
y i d definition 0 ; [
d that in the propose _ thogn g
] ] i harm to the environment, i
ing remedial action for ; ot e
conci)r:teu% had recognised the right of action by the Statte;;)rth ayt iy
R?th it designated under its domestic laws. It was sta
whi

. y g
hile important, went beyond the ordmary meaning of the definition
whi )

1

regulation of the conduct of the State or operator.

One member observed that the Special }‘iapporteur had rei%eg:tdﬂt;) ) :lc))l?c
mental welfare organizations” and to “the competence oI cert il
it » as “the bodies” designated by the State. However, it was
allltgfr\:/tlﬁ'sthe bodies designated by the State were entitle?d to hlzzv:l r\e:/c;g:}rlie;
g i 1 er of the Commission aske
FO Fh? rlglhtwoofuladCtlll(;::/-e 2n?ocr::r221ndi to make a claim for harm to tt;z
L?]T;frrri:nt where a State or the institution designated by the State refus

to bring a claim.

Draft Articles adopted by the Commission

During the preliminary debate

commente

The Commission at its forty-seventh session provis.ionally .adOE)tlgdbgi)il:r
draft articles addressed to principles of the question Ohf' ;gte;nst19:; ml:t 17 ;i
injuri ising out of acts not prohibited by 1 :
for injurious consequences arising o ] o
in thi d that the Special Rapporte
law. It may be recalled in this regar . . gk
i t of articles on certain princip 1
his fifth report’ proposed the text of :
as the freegom of action and the limits thereto, cpoperatlon, prgeanftlilc;n
and reparation. Those draft formulations were copmdered by th_e ; e og
Committee and have now been adopted together with commentaries t .

Freedom of Action and the Limits Thereto

Draft Article A (Formerly draft article 6) on freedom of acfuoré ta:ui
the limits thereto incorporates the principl'e that the free.dom.oh ' t; :ir
to carry on or permit activities in their territory or otherwise wit mnatible
jurisdiction or control is not unlimited. Such a freedom must l?ehcompect ia
with any specific legal obligations owned.to .other.States wit ressentin
transboundary harm and with the general obligation with respect to pre v ogf
or minimizing the risk or causing transboundary harm. The Secretar

7. AJCN. 4/423. The proposals advanced in the Fifth Report were subsequently modified by the Special
Rapporteur in his Sixth Report on the subject.
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the AALCC is of the view that the provision A as adopted manifests a
fair balance between the interests and rights of the sovereign State to act
freely within its territory on the one hand and the inviolability of the territories
of other States from adverse effects of activities undertaken in the territory
of another State on the other hand. The stipulation needs to be read as
an element of the principle of friendly and good-neighbourly relations rather
than as an encroachment of State sovereignty.

Cooperation

Draft provision B (formerly article 7) on cooperation stipulates that
States shall cooperate in good faith and as necessary seek the assistance
of any international organization in preventing or minimizing the risk of
significant transboundary harm, and if such harm has occurred, in minimising
its effects both in affected States and States of origin. It would have been
observed that this provision envisages cooperation among three categories
of action or personae viz. the State of origin, the affected State or States
and international organizations. Further such cooperation is contemplated
both in preventing or mitigating the risk of significant transboundary harm
and in cases where such harm occurs in minimizing the effects of such
harm in the territories of the affected State as well as the State of origin.
Thus the provision addresses itself to distinctly and explicitly, deals with
cooperation both for prevention and reparation.

Prevention

Draft Article C entitled Prevention requires States to take all reasonable
measures or actions necessary to prevent or minimize the risk of significant
transboundary harm. It would appear that the duty to take ail reasonable
measures or action necessary to prevent or minimize the risk of significant
transboundary harm is perhaps, absolute. In the formulation advanced by
the Special Rapporteur in his fifth report in 1989, the duty of prevention
was limited to the utilization of the best practicable, available means. Be
that as it may, the present formulation appears to be based on the
recommendation of the Sixth Committee that the Commission “examine
further the issues of prevention only in respect of activities having a risk

of causing transboundary harm and propose a revised text of the draft
article.”

Liability and Compensation

Draft Article D on Liability and Compensation as adopted reads:

“Subject to the present articles, there is liability for significant
transboundary harm caused by an activity referred to in articlel.
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Such liability shall be met by compe_nsatlc‘),n, R A e T . = ¢
in accordance with the present articles.

Report of the Working Group

3 csion inter alia decided to establish

At i.t S fogy—se\'zfr‘]t: tsgsztil;::tetgcing\‘::iirl‘(lgtfeident.ify'.m_g the ac?ivi.tiiss

a \yorkmg 'r;"upthe scope of the topic “International Liability fgr Ini]liﬂo i

k- Wltﬂ /T cing Out of the Acts Not Prohibited by Internationa ;‘W-a

Conseqlie:'l.lcebGr(r)ll*1 50 mprised of the following members: M. Julio Bar ?jze r

e wolrkl;ng ortelfr and Chairman), Mr. John de Saram; Mr. Gud{('nu;lmk.

i -alr\)/? Nabil Elaraby; Mr. Salifon Fomba; Mr. Egor L Lu asd ’
E‘,;Hkii(s)(t))r;’rt Rr;)se nstock; Mr.' Albert Szekely and Mr. Chusel Yamada.

I.

i ' ruine the activities covered by the
'In eXﬂminil?_g vag;)(;]jp“;az:n?iflégerstl\f«);gl‘g multilateral conventions and
e s - struments addressed 1Ssues of transboundary harm,
e = 1{‘5_111. i h harm were designed to deal with
partiCUlafl)’ e O_f 1'labmty fobrtsucce szll]ch as oil or nuclear material
i o aCtmfe)rlia(l)r ';l;e;tiiz in this group defined their sc?pg
j 12 . nce or activities to which they appile
aq?hs::Jsz;dn}Ztrtearﬁ; lleirtt}l::r Scl;t;rsitgcation. Some other treaties, the Wo.rl(;::n%i
glroup observed, define their scope 1n‘the general ftetrtr‘rés t?::typ;(;v;n E
list of activities or substances, either 1n [h(? text o osamh e i
annex thereto. Treaties in this group addre.ss_ <?1ther a specl Sy[;t g
or substance or a broader category of actl.vltles or ‘substalr]lce };ave e
that some international instruments, particularly those I at1ude oo
scope, contain a standard amendment clause .but do n(.)t’ .1;1;:5 e
for a meeting of the Parties t0 update the list of activ 1d1 e
Some treaties include a provision on conditions and proce'hgrt;s oIS
and updating the list of activities or substances to WhIC y

or carriage of such mat

Aain this backdrop of current practice the Working Grg“f‘i’nist?i,ilii
and e:'aluated three alternatives viz. (1) to leave the current edetermine
articles 1 and 2 as it was considered sufficient to enable_ State's t-oles- (i1) to
whether a particular activity falls within the scope of t;he ~d:,t:lecred’by e
draw up a list of activities or substanf:es thut are to e‘ o e R
topic and to annex the list to the draft articles; and (11.)f n .
close nexus between the liability regime gnd tbe need or §Pe ki
of the scope of the topic to defer the consideration of thxsl'ls;_u1it e
Commission has completed its work on tbe next stage of the. 12 tlhe)’ &
The Working Group after due dClibC[‘ﬂthl} demd?fi t‘o relvl;l‘te Con?mission
of providing more specificity to the scope G am-c,lg'bl'?nrt?l‘he Commission
has completed its work on issues dealing with liability. 3
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